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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Use  of  Alternative  Dispute  Resolution 
and  Negotiated  Rulemaking 
Procedures  by  the  Department  of 
Labor 

agency:  Office  of  the  Secretary. 

ACTION:  Notice  of  interim  ADR  policy. 

summary:  The  Department  has 
developed  an  interim  policy  to 
implement  two  important  amendments 
to  the  Administrative  Procedure  Act  and 
certain  provisions  of  the  Executive 
Order  on  Civil  Justice  Reform  (E.O. 
12778).  The  two  amendments  are  the 
Administrative  Dispute  Resolution  Act 
(ADR  Act),  Public  Law  101-552,  and  the 
Negotiated  Rulemaking  Act,  Public  Law 
101-648.  Both  of  these  acts  authorize 
and  encourage  agencies  to  use 
arbitration,  mediation,  negotiated 
rulemaking,  and  other  consensual 
methods  of  dispute  resolution.  E.O. 

12778,  among  other  things,  requires 
agencies  to  consider  ADR  methods 
wherever  appropriate  in  litigation.  The 
Department  is  issuing  this  interim 
policy,  in  conjunction  with  a  planned 
regional  pilot  test  of  ADR,  recognizing 
that  refinements  likely  will  be  needed 
based  on  the  experience  gained  with 
these  techniques. 

Section  3(a)  of  the  ADR  Act  requires 
the  Department  to  adopt  a  formal  policy 
as  to  how  it  intends  to  implement  that 
statute  in  each  of  the  following  areas: 

(a)  Formal  and  informal  adjudications; 

(b)  rulemakings;  (c)  enforcement  actions; 
(d)  issuing  approvals  and  variances;  (e) 
contract  administration;  (f)  litigation 
brought  against  or  by  any  part  of  the 
Department;  and  (g)  other  Departmental 
actions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roland  Droitsch,  Deputy  Assistant 
Secretary  for  Policy,  U.S.  Department  of 
Labor.  Telephone  202-523-6197. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  a  requirement  of  the 
Administrative  Dispute  Resolution  Act. 
Public  Law  101-552  (ADR  Act),  the 
Department  of  Labor  is  developing  a 
general  policy  on  the  use  of  alternative 
dispute  resolution  techniques  to 
encourage  their  use  whenever  the 
parties  involved  agree  to  them  and  it  is 
practical  to  do  so  in  light  of  the 
requirements  of  other  statutes.  Among 
the  alternative  dispute  resolution 
techniques  mentioned  in  the  ADR  Act  is 
the  use  of  negotiated  rulemaking  under 
appropriate  circumstances,  the  criteria 
for  which  are  set  forth  in  more  detail  in 
companion  legislation,  the  Negotiated 
Rulemaking  Act.  Public  Law  101-648. 


While  notice  and  comment  is  not 
required  for  statements  of  policy  or 
procedural  rules,  such  a  course  has  been 
recommended  by  the  Administrative 
Conference  of  the  United  States  for  ADR 
policy  statements.  Implementing  the 
ADR  Act:  Guidance  for  Agency  Dispute 
Resolution  Specialists,  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  Feb.  1992,  pp.  19-22. 
Accordingly,  the  Department  published 
a  notice  in  the  Federal  Register  on  May 
22, 1991  (56  FR  23599),  inviting  interested 
parties  to  submit  comments  on  the 
Department's  May  22  notice,  and  the 
comment  period  was  subsequently 
extended  (56  FR  28177,  June  19. 1991)  to 
August  23, 1991. 

The  Federal  Register  notices 
encouraged  interested  parties  to  provide 
specific  comments  that  relate  to 
activities  of  the  Department;  and,  most 
particularly,  to  bring  to  the  attention  of 
the  Department  any  prior  experience 
with  ADR  or  negotiated  rulemaking 
activities  of  the  Department,  areas  of  the 
Department's  operations  which  might 
readily  benefit  from  the  use  of  such 
techniques,  areas  in  which  such 
techniques  should  be  limited  or  not  used 
at  all,  or  any  other  matters  which  they 
believed  would  be  of  interest  to  the 
Department  as  it  developed  its  policy  in 
these  areas. 

In  enacting  the  ADR  Act,  the  Congress 
expressed  concern  that  traditional  forms 
of  dispute  resolution  proceedings  used 
to  resolve  disputes  between  agencies 
and  members  of  the  public  have  become 
too  formal  and  lengthy,  and  asserted 
that  alternative  procedures  may,  in  at 
least  some  instances,  be  faster,  less 
contentious,  and  more  economical. 
However,  ADR  techniques  are  not 
appropriate  in  every  situation.  The 
statute  itself  provides  (5  U.S.C.  582(b)): 

An  agency  shall  consider  not  using  a 
dispute  resolution  proceeding  if — 

(1)  A  definitive  or  authoritative 
resolution  of  the  matter  is  required  for 
precedential  value,  and  such  a 
proceeding  is  not  likely  to  be  accepted 
generally  as  an  authoritative  precedent: 

(2)  The  matter  involves  or  may  bear 
upon  signiHcant  questions  of 
Government  policy  that  require 
additional  procedures  before  a  Hnal 
resolution  may  be  made,  and  such  a 
proceeding  would  not  likely  serve  to 
develop  a  recommended  policy  for  the 
agency: 

(3)  Maintaining  established  policies  is 
of  special  importance,  so  that  variations 
among  individual  decisions  are  not 
increased  and  such  a  proceeding  would 
not  likely  reach  consistent  results 
among  individual  decisions; 


(4)  The  matter  signiHcantly  affects 
persons  or  organizations  who  are  not 
parties  to  the  proceeding; 

(5)  A  full  record  of  the  proceeding  is 
important,  and  a  dispute  resolution 
proceeding  cannot  provide  such  a 
record:  and 

(6)  The  agency  must  maintain 
continuing  jurisdiction  over  the  matter 
with  authority  to  alter  the  disposition  of 
the  matter  in  the  light  of  the  changed 
circumstances,  and  a  dispute  resolution 
proceeding  would  interfere  with  the 
agency's  fulfilling  that  requirement. 

Within  the  limitations  set  forth  in  the 
statute,  the  Department  plans  to 
intensively  explore  whether  and  where 
the  use  of  ADR  techniques  will,  in  fact, 
result  in  fairer,  faster,  less  contentious, 
or  more  economical  resolutions  of 
disputes,  and  to  consider  modifying  any 
of  its  current  procedures  and  rules,  as 
necessary  and  if  appropriate,  to  allow 
for  greater  use  of  ADR.  Initial 
explorations  will,  however,  be 
performed  with  due  regard  for  limited 
agency  familiarity  with  the  full  range  of 
ADR  techniques,  and  limited  familiarity 
of  the  DOL  community  with  respect  to 
the  use  of  such  techniques  in  DOL 
programs,  so  as  not  to  disrupt  agency 
operations.  The  Department's  first  effort 
will  be  a  pilot  program  for  the  ' 
Philadelphia  region  which  will  test  the 
use  of  in-house  mediators,  trained  by  the 
Federal  Mediation  and  Conciliation 
Service,  to  assist  in  the  resolution  of  the 
full  range  of  cases  arising  within  that 
region  in  situations  where  traditional 
agency  conciliation  and  settlement 
efforts  do  not  appear  to  be  effective. 

bn  October  23, 1991,  the  President 
signed  Executive  Order  12778  on  Civil 
Justice  Reform.  Among  other  provisions, 
the  Executive  Order  requires  Federal 
litigation  counsel  to  consider  the  use  of 
an  ADR  process  if  warranted  in  the 
context  of  the  particular  Federal  court 
case,  and  if  ADR  will  contribute  to  the 
prompt,  fair,  and  efficient  resolution  of 
the  claim.  The  approach  the  Department 
is  taking  does  not  limit  ADR  use  to 
matters  before  litigation  counsel  for 
possible  Federal  court  adjudication,  but 
rather  contemplates  its  consideration  in 
the  widest  variety  of  disputes  in  which 
the  Department  may  be  involved  and  at 
the  earliest  possible  time  resolution  is 
appropriate  and  feasible.  This  approach, 
and  the  decision  by  the  Department  to 
implement  ADR  use  through  a  process  of 
careful  pilot  testing,  is  fully  consistent 
with  the  requirements  of  the  Executive 
Order. 

In  enacting  the  Negotiated 
Rulemaking  Act,  the  Congress  indicated 
its  concern  that  traditional  notice  and 
comment  rulemaking  procedures  may 
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discourage  agreement  among  the 
potentially  affected  parties  and  the 
Federal  government.  The  procedures 
explicitly  authorized  by  the  Act  are 
designed  to  facilitate  the  search  for 
potential  agreement  while  the 
Department  is  still  developing  a 
proposed  rule.  While  this  may  require 
the  initial  commitment  of  more 
resources  than  formal  notice  and 
comment  rulemaking,  the  ultimate 
saving  of  resources  can  be  very 
significant  if  the  result  is  a  more 
technically  accurate,  legally  sound 
regulation  which  is  likely  to  be 
acceptable  to  the  regulated  community 
and  other  affected  interests  and  less 
likely  to  be  challenged  and  delayed  in 
litigation.  Thus,  while  the  Department 
recognizes  the  difHculties  that  interested 
parties  may  face  in  committing  the 
resources  required  for  such  negotiations, 
particularly  if  the  Federal  government  is 
engaged  in  multiple  projects  of  this  type 
in  which  some  parties  may  have  an 
interest,  it  believes  that  such  efforts 
should  be  considered  where  feasible 
and  will  encourage  its  component 
agencies  to  begin  experimenting  with 
this  approach  in  situations  they  identify 
as  likely  to  produce  positive  results.  A 
fully  articulated  negotiated  rulemaking 
policy  will  be  issued  by  the  Department 
at  a  later  date. 

The  Department  developed  this 
interim  ADR  policy  in  consultation  with 
the  Administrative  Conference  of  the 
United  States  (ACUS)  and  the  Federal 
Mediation  and  Conciliation  Service 
(FMCS)  as  required  by  section  3(a]  of 
the  ADR  Act. 

The  Department  has  designated  its 
ADR  Specialist,  the  Assistant  Secretary 
for  Policy,  as  required  by  section  3(b)  of 
the  ADR  Act,  to  serve  as  liaison  with 
ACUS  and  FMCS  and  as  coordinator  of 
the  Department’s  ADR  implementation. 
The  Department  has  also  established  an 
ADR  Steering  Committee,  consisting  of 
the  Assistant  Secretary  of  Policy  (as 
chair),  the  Solicitor  of  Labor,  the 
Assistant  Secretary  for  Administration 
and  Management,  the  Inspector  General, 
and  the  Director  of  the  Department's 
Training  Academy.  Other  established 
mechanisms  will  be  used  to  implement 
negotiated  rulemaking. 

The  Department  has  also  undertaken 
an  initial  survey  of  all  its  agencies  and 
programs  to  begin  to  identify  the  types 
of  (fisputes  encountered,  the  current 
procedures  used  to  resolve  such 
disputes,  and  any  statutory,  regulatory 
and  procedural  requirements  that  are 
“barriers"  to  the  use  of  ADR.  The 
Department’s  intention  is  to  closely 
review  such  barriers  and  to  seek  to 
remove  those — and  only  those — that  do 


not  serve  other  legislative,  policy  or 
practical  purpose. 

Implementation  by  DOL  of  ADR  will 
at  all  times  observe  the  requirements  of 
the  various  program  statutes  and 
applicable  regulations. 

Analysis  of  Comments 

Comments  on  the  Department's  May 
22  and  June  19  Federal  Register  notices 
were  received  from  (listed 
alphabetically): 

AFL-CIO,  Washington,  DC, 

Associated  General  Contractors  of 
America,  Washington,  DC, 

Building  and  Construction  Trades 
Department,  AFL-CIO,  Washington, 
DC 

Butler  Aviation,  Irving,  TX, 

Endispute,  Inc.,  Cambridge,  MA, 

Freund,  Mr.  David,  Silver  Spring,  MD, 
International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  & 

Helpers,  AITr-CIO,  Washington,  DC, 
Joint  Conference  Board  of  the 
Construction  Employers  Association 
and  the  Chicago  and  Cook  County 
Building  and  Construction  Trades 
Council,  Chicago,  IL, 

Judicial  Services,  Inc.,  Philadelphia,  PA, 
Pension  Rights  Center,  Washington,  DC, 
South  Plains  Association  of 
Governments,  Lubbock,  TX, 

Standing  Committee  on  Dispute 
Resolution,  American  Bar 
Association,  Washington,  DC, 

State  of  New  Mexico  Department  of 
Labor,  Albuquerque,  NM, 

State  of  New  York  Department  of  Labor. 
Albany,  NY, 

State  of  Utah  Industrial  Commission, 
Salt  Lake  City,  UT, 

State  of  Wisconsin  Department  of 
Industry,  Labor  and  Human  Relations. 
Madison,  WI. 

The  Utah  Industrial  Commission 
stated  that  it  uses  in-house  mediators  to 
resolve  wage  claim  and  discrimination 
cases  where  appropriate  and  is 
exploring  ways  to  expand  the  use  of 
ADR  to  reduce  delays  in  their  case¬ 
loads.  The  Commission  cautioned  that 
the  Department  must  be  careful  in  using 
negotiated  rulemaking  so  as  to  ensure 
that  such  rulemakings  include  all 
interested  parties. 

The  Department  believes  a  regional 
pilot  test  using  in-house  medicators  will 
be  helpful  in  identifying  the  types  of 
disputes  in  which  ADR,  and  particularly 
this  type  of  ADR,  may  be  most  effective. 
The  Department  agrees  that  negotiated 
rulemaking  procedures  should  only  be 
used  in  instances  where  all  interested 
parties  can  be  adequately  represented. 

The  New  York  Department  of  Labor 
stated  that  it  had  used  pre-hearing 
compliance  conferences,  administrative 


hearings,  mediation,  conciliation  and 
other  techniques  which  have 
successfully  resolved  disputes  without 
formal  adjudication.  The  comments  also 
stressed  the  need  to  provide  orientation 
and  education  to  outside  parties  who 
will  be  invited  to  participate  in  resolving 
disputes  through  these  techniques. 

The  Department  has  contracted  with 
FMCS  to  assist  in  the  design  of  the 
regional  pilot.  An  important  component 
of  that  effort  will  be  to  develop 
procedures  for  communicating 
information  about  the  Department’s 
ADR  program  to  outside  parties  who 
will  be  invited  to  participate  in  resolving 
disputes  through  these  techniques. 

While  the  pilot  will  focus  initially  on  the 
technique  of  mediation,  other  ADR 
methods  may  be  explored  as  the 
Department  gains  more  experience  in 
this  area. 

The  Wisconsin  Department  of 
Industry,  Labor  and  Human  Relations 
commented  that  it  had  used  ADR 
successfully  in  obtaining  early 
resolution  of  complaints  under  the 
State’s  fair  employment  law.  Wisconsin 
also  commented  that  the  States  would 
welcome  the  prompt  resolution  of  issues 
in  conjunction  with  federal  rulemaking, 
noting  that  State  agencies  can  face 
serious  difficulties  as  a  result  of  long 
delays  in  the  issuance  of  federal 
regulations. 

The  Department  hopes  that  in 
appropriate  cases,  negotiated 
rulemaking  can  be  used  to  reduce  the 
long  delays  in  the  issuance  of  federal 
regulations  caused  by  litigation. 

The  New  Mexico  Department  of  Labor 
commented  that  it  successfully  uses 
informal  methods  to  resolve  internal 
employee  grievances  and  certain  types 
of  grievances  of  participants  in 
programs  they  operate  using  funds 
supplied  under  the  Job  Training 
Partnership  Act. 

The  Department  notes  that  it  too  is 
already  utilizing  alternative  dispute 
resolution  methods  to  help  resolve 
grievances  by  its  own  employees. 
Moreover,  while  the  exact  types  of 
disputes  arising  under  programs 
administered  by  New  Mexico  and  other 
State  and  local  governments  may  not  be 
identical  to  those  normally  faced  by  the 
U.S.  Department  of  Labor,  their  positive 
experience  with  informal  dispute 
resolution  techniques  suggests  that  such 
approaches  should  be  widely  explored 
by  the  Department. 

The  South  Plains  Association  of 
Governments,  located  in  Lubbock,  TX, 
operates  a  Dispute  Resolution  Center 
which  processes  judicial  and  non¬ 
judicial  disputes.  The  association 
commented  that  many  States  and  local 
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jurisdictions  have  established  public 
agency  ADR  facilities  and  programs 
which  Federal  agencies  should  consider 
as  alternatives  to  in-house  programs.  It 
indicated  that  the  State  and  local 
programs  could  provide  a  ready  source 
of  neutrals  at  minimal  cost  to  the 
Federal  Government. 

The  Department  is  very  interested  in 
identifying  economical  sources  for 
neutrals.  The  availability  of  State  and 
local  resources,  as  well  as  resources 
that  might  be  available  from  other 
Federal  agencies,  will  be  reviewed  as 
the  DOL  agencies  gain  familiarity  with 
basic  ADR  concepts. 

The  Associated  General  Contractors 
of  America  (AGC)  stated  its  support  for 
the  objectives  of  the  legislation.  The 
association  indicated  the  Department’s 
policy  could  reduce  the  cost  of  resolving 
disputes  with  DOL’s  separate  agencies 
and  recommended  experimenting  with  a 
pilot  ADR  program.  The  AGC  stated  the 
importance  of  ensuring  that 
participation  in  ADR  is  entirely 
voluntary  and  that  participants  retain 
their  rights  to  formal  proceedings.  It 
suggested  that  DOL  might  wish  to 
develop  a  separate  set  of  procedures 
and  a  separate  roster  of  impartial 
experts  for  each  enforcement  agency. 
Also,  the  AGC  recommended  that  DOL 
carefully  consider  who  for  the 
Department  will  decide  which  cases  will 
be  referred  for  ADR.  indicating  the  need 
to  avoid  decisions  by  those  who  may 
have  a  professional  or  other  conflict  of 
interest  in  ADR.  With  respect  to 
negotiated  rulemaking,  the  AGC  noted 
the  importance  of  agency  consultation 
with  affected  parties  prior  to  proposing 
rules.  However,  it  expressed  concern 
that  the  negotiated  rulemaking 
procedures  themselves  could  present  a 
new  obstacle  to  such  informal 
consultation.  The  association  stated  that 
DOL  should  use  negotiated  rulemaking 
procedures  in  those  cases  meeting  the 
statutory  conditions  when  less  formal 
consultations  fail  to  produce  a 
consensus  yet  reveal  that  a  consensus 
may  be  possible.  Finally,  the  AGC 
recommended  that  DOL  take  steps  to 
avoid  enforcement  disputes  that  arise  as 
a  result  of  ambiguities  about  regulatory 
requirements  by  establishing  a  national 
hot-line  for  each  enforcement  agency  for 
requesting  advance  written  opinions  on 
specific  situations. 

The  Department  agrees  with  many  of 
these  comments,  including  the 
recommendation  of  a  pilot  and  the 
policy  that  participation  in  ADR  must  be 
completely  voluntary  and  must  not 
affect  any  party's  right  to  subsequent 
formal  proceedings.  The  Department 
also  agrees  that  negotiated  rulemaking 


should  enhance,  rather  than  diminish, 
opportunities  for  interested  parties  to 
participate  meaningfully  in  rulemakings 
consistent  with  the  requirements  of  the 
Administrative  Procedure  Act.  Finally, 
with  respect  to  comments  about 
ambiguous  regulatory  requirements. 
Executive  Order  12778,  in  addition  to  its 
ADR  provisions,  imposes  new 
requirements  on  agencies  to  draft 
regulations  that  establish  clear, 
unambiguous  standards  for  compliance 
by  regulated  parties. 

The  AFL-CIO  commented  that  ADR 
should  not  be  used  in  enforcement 
actions  by  the  Department  because,  it 
maintained,  negotiations^for  settlements 
undermine  existing  laws  and  their 
prescribed  penalties.  With  respect  to 
OSHA  enforcement  proceedings,  the 
AFL-CIO  stated,  workers  and  their 
representatives  have  been  allowed  party 
status  only  to  contest  the  date  that 
OSHA  mandates  for  violations  to  be 
abated  and  have  not  been  permitted  to 
participate  in  settlement  agreements 
reached  between  the  agency  and 
companies.  If  the  Department  chooses  to 
proceed  with  ADR  in  OSHA 
enforcement  proceedings  more 
vigorously,  the  AFlr^HIO  argued,  it  must 
take  steps  to  assure  that  workers  or 
their  representatives  are  given  notice  of 
the  proceeding  and  advised  of  their 
rights  to  be  involved  in  the  process. 

The  Department  is  sensitive  to  the  full 
range  of  its  obligations  and  missions, 
and  is  adopting  a  policy  toward  ADR 
which  should  avoid  the  types  of 
concerns  raised  by  the  AFL-CIO, 
including  certain  limitations  on  the 
types  of  cases  where  ADR  will  be  used. 
As  a  general  matter,  the  use  of  ADR  by 
the  Department  will  neither  constitute  a 
new  procedure  nor  a  new  approach  to 
violations  of  the  laws  administered  by 
the  various  agencies  of  the  Department, 
including  OSHA.  In  the  case  of  the  pilot 
project  in  Philadelphia,  for  example,  the 
Department's  participation  in  a 
structured  mediation  effort  does  not 
involve  turning  over  any  decision¬ 
making  authority  to  the  mediator;  rather, 
any  ADR  techniques  utilized  by  the 
Department  will  simply  provide  the 
Department's  agencies  with  another 
resource  to  use  in  resolving  a  case 
through  settlement.  As  with  the  informal 
settlement  discussions  and  negotiations 
currently  undertaken  by  agencies  of  the 
Department,  agencies  are  always  free  to 
decline  to  enter  into  a  settlement  which 
they  do  not  believe  adequately  satisfies 
the  Department’s  obligations  and 
mission.  To  the  extent  that  parties  or 
potential  parties  currently  have  rights  to 
challenge  the  Department’s  actions  in 
this  regard,  those  rights  will  remain 


unchanged:  the  Department’s 
participation  in  an  ADR  proceeding  does 
not  create  nor  require  the  creation  of 
any  new  grant  of  party  or  other  special 
status.  (Only  if  binding  arbitration  were 
to  be  used  does  the  Act,  in  section 
591(b)(1),  give  nonparties  a  limited 
opportunity  to  challenge  the  outcome 
pursuant  to  9  U.S.C.  section  10(b).)  The 
Department  believes  that  all  of  its 
actions  in  OSHA  cases  must  be  taken 
with  an  eye  toward  furthering  the 
occupational  safety  and  health  of  all 
workers,  including  those  immediately 
affected  by  the  case  being  resolved. 

Moreover,  as  a  matter  of  resource 
considerations,  all  government 
enforcement  agencies  have  to  make 
judgments  about  which  cases  to  bring  to 
trial  and  which  to  settle.  The 
Department  hopes  that  the  pilot  project 
in  the  Philadelphia  region  will  help 
ascertain  those  situations  in  which  the 
use  of  ADR  may  strengthen  its 
enforcement  programs  by  satisfactorily 
resolving  more  cases  in  a  fair  manner 
and  a  quicker  period  of  time  with  less 
expenditure  of  resources  than  current 
methods.  To  the  extent  the  pilot  suggests 
it  can  achieve  this  goal,  ADR  will  be 
relied  upon  to  complement  the 
Department’s  enforcement  strategy  of 
vigorously  pursuing  willful  and  criminal 
violators  of  labor  statutes.  Where  it 
turns  out  to  be  not  valuable  or 
counterproductive,  ADR  will  not  be 
used. 

The  AFL-CIO  commented  that 
negotiated  rulemaking  on  its  own  is  not 
a  panacea  to  the  lengthy  and 
cumbersome  rulemaking  process.  The 
AFL-CIO  specifically  expressed  concern 
about  the  use  of  this  technique  in 
developing  OSHA  standards,  noting  that 
its  prior  participation  in  two  negotiated 
OSHA  rulemakings  (benzene  and 
methylene  dianiline)  and  two  EPA 
rulemakings  (asbestos  abatement  in 
schools  and  farmworker  protection)  had 
produced  mixed  results.  The  AFL-CIO 
commented  that  the  negotiated 
rulemaking  process  does  allow  for  more 
open  and  direct  exchange  of  views  and 
positions  than  the  traditional  rulemaking 
process.  However,  it  suggested  a 
number  of  steps  the  Department  should 
take  if  DOL  decides  to  use  this  process. 
Specifically,  it  explained.  DOL  must  be 
willing  to  commit  the  resources  and  time 
necessary  to  actively  participate  in 
developing  the  draft  rule  and  the 
Department  must  promulgate  the  draft  in 
the  form  negotiated.  With  respect  to 
OSHA.  the  AFL-CIO  stated  the 
Department  should  rely  on  the  advisory 
committee  for  input  on  whether  the  use 
negotiated  rulemaking  and  for 
determining  who  should  participate  in 
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the  negotiations.  It  maintained  DOL 
should  use  the  existing  advisory 
committee  to  develop  safety  and  health 
standards  rather  than  setting  up  an 
additional  structure  for  negotiated 
rulemaking. 

The  Department  agrees  with  the 
comments  of  the  AFL-CIO  (and  the 
Teamsters,  as  noted  below)  that  the 
existing  advisory  committees  should  be 
used  where  appropriate  in  developing 
safety  and  health  standards.  The 
Department  notes,  however,  that  ad  hoc 
advisory  committees  are  also  a  well 
recognized  approach  to  obtain  guidance 
on  issues  requiring  special  expertise  or 
experience.  The  Department  intends 
that  its  continued  experimentation  with 
negotiated  rulemaking  will  be  consistent 
with  these  established  practices. 

The  Building  and  Construction  Trades 
Department  of  the  AFL-CIO  requested 
an  extension  on  the  time  for  filing 
comments.  In  its  reply,  the  Department 
indicated  its  desire  to  have  the  Building 
Trades'  comments  and  expressed  the 
hope  that  it  could  flle  them  quickly  in 
light  of  the  time  constraints  under  which 
DOL  needed  to  develop  its  ADR  policy. 

The  Teamsters  Union  recommended 
that  negotiated  rulemaking  be  used 
extensively  as  a  means  to  produce 
regulations  that  are  realistic  and 
constructive.  It  commented  that  in  the 
OSHA  area,  standards  advisory 
committees  are  recognized  in  the  Act 
and  should  be  revitalized.  With  respect 
to  ADR,  the  union  stated  that  it  favors 
less  formal  procedures  and  less 
litigation.  It  noted  that  in  an  OSHA  case 
a  company  has  only  15  days  to  appeal  a 
citation,  and,  consequently,  ADR  is 
unlikely  to  avoid  appeals.  However,  the 
union  stated  that  ADR  procedures  may 
more  effectively  accommodate  and 
protect  OSHA  whistleblowers  than  the 
current  formal  process.  With  respect  to 
programs  in  the  Office  of  Labor- 
Management  Standards,  the  union 
commented  that  to  what  extent  ADR, 
particularly  arbitration,  would  be  useful 
is  questionable.  However,  it  suggested 
that  mediation  or  negotiation  could 
prove  useful  in  union  officer  election 
and  removal  cases,  depending  on  the 
particular  facts.  Finally,  the  union  stated 
that  if  ADR  is  presented  as  an  attractive 
,  alternative,  rather  than  a  process  in 
which  the  parties  have  no  choice,  it  may 
be  a  success. 

The  Department  thinks  many  of  these 
comments  may  have  merit.  The  regional 
pilot  test  of  ADR  is  intended  to  provide 
a  sound  basis  on  which  to  make 
judgments  about  which  disputes  and 
which  programs  can  benefit  most  from 
the  use  of  ADR. 

The  Standing  Committee  on  Dispute 
Resolution  of  the  American  Bar 


Association  submitted  comments 
supporting  the  Department's  efforts  and 
offering  its  assistance  in  implementing 
the  legislation. 

The  Department  appreciates  the 
Committee's  offer  and  will  seek  its 
assistance  as  it  proceeds  in  its  efforts  to 
implement  ADR. 

The  Joint  Conference  Board  is  a  group 
of  labor  and  management 
representatives  that  informally  resolves 
trade  union  jurisdictional  disputes  in  the 
Chicago  area  construction  industry.  The 
board  stated  that  since  established  in 
1913,  it  has  successfully  resolved  work 
assignment  disputes  quickly  and 
economically.  'This  process,  the  board 
stated,  ensures  that  projects  stick  close 
to  schedule  and  budget  by  avoiding 
work  stoppages  due  to  jurisdictional 
disputes  and  promotes  productivity, 
efficiency  and  improved  labor  relations. 
The  board's  comments  strongly 
endorsed  the  concept  of  ADR  and 
encouraged  the  Department  to  explore 
its  use  in  resolving  disputes. 

Butler  Aviation  commented  that  it  had 
experience  using  ADR  to  settle  disputes 
with  the  Government  and  had  found  it 
to  be  useful  and  time  saving.  The 
comments  indicated  the  company's  full 
support  for  ADR. 

judicial  Services,  Inc.,  a  mediation 
and  arbitration  service,  and  Mr.  David 
Freund,  a  private  mediator  and 
arbitrator,  filed  comments  strongly 
supporting  the  Department's 
experimentation  with  ADR.  Mr.  Freund 
commented  that  he  had  learned  of  ADR 
initiatives  underway  in  a  number  of 
DOL  offices,  and  indicated  that 
coordination  among  these  offices  was 
important.  He  suggested  that  DOL 
establish  a  central  location  responsible 
for  maintaining  a  list  of  qualified  neutral 
volunteers  who  would  be  available  as 
needed  to  serve  as  mediators  or 
arbitrators. 

The  Department  has  established  a 
Steering  Committee  to  coordinate  ADR 
initiatives  underway  in  the  Department. 
The  Administrative  Conference  of  the 
United  States  is  developing  a  roster  of 
neutrals  pursuant  to  a  provision  of  the 
ADR  Act.  The  Department  does  not 
intend  to  develop  its  own  roster  of 
neutrals  pending  the  results  of  the  pilot 
program. 

Endispute,  Inc.,  a  private  ADR 
consulting  company,  commented  on  the 
Department's  ongoing  survey  of  internal 
and  external  disputes.  The  company 
stated  that  other  public  and  private 
organizations  had  found  such  analysis 
to  be  essential  in  ADR  planning.  Their 
comments  recommended  that  the  survey 
be  used  to  produce  a  catalog  of  the 
types  of  disputes  that  provide 
opportunities  to  test  ADR,  and 


specifically  identified  as  likely  ADR 
opportunities  disputes  involving  vendor 
and  contract  agreements,  internal 
management-employee  relations, 
internal  management  disputes,  and 
disputes  arising  with  programs 
administered  by  DOL  In  the  case  of 
program  disputes,  Endispute  commented 
that  a  number  of  States,  including 
Michigan,  Connecticut  and  Wisconsin, 
have  successfully  used  ADR  to  resolve 
workers'  compensation  claims  and 
recommended  that  DOL  consider  ADR 
in  federal  employee  compensation 
cases. 

The  Department  agrees  that  the  on¬ 
going  survey  may  produce  significant 
information  about  potential  areas  for 
using  ADR.  For  purposes  of  the  regional 
pilot,  however,  the  approach  adopted  is 
to  provide  as  much  flexibility  as 
possible  for  experienced  DOL  field 
personnel  to  test  ADR  in  a  wide  variety 
of  disputes.  Their  experience  will  then 
be  evaluated,  along  with  the  initial 
survey  results,  to  develop 
recommendations  for  further 
implementation.  At  the  same  time, 
however,  the  Department  has  decided 
not  to  include  in  its  regional  pilot  test  of 
ADR  those  workers'  compensation 
programs  it  administers,  i.e.,  the  Federal 
Employees'  Compensation  Program 
(FECA),  the  Black  Lung  Benefits 
Program  (BL),  and  the  Longshore  and 
Harbor  Workers'  Compensation 
Program  (LHWCA).  Under  FECA.  the 
Department  of  Labor  by  law  makes  the 
final  compensation  decision; 
accordingly,  we  are  a  decisionmaker  in 
this  program,  not  a  disputant.  Moreover. 
FECA  was  deliberately  designed  as  a 
nonadversarial  system;  thus,  the 
employing  agencies  who  might  be 
considered  to  have  a  “dispute"  with  a 
claimant  have  no  party  status  in  the 
process.  LHWCA  and  BL  involve  the  use 
of  an  administrative  hearing  and  review 
process  to  determine  claims  for 
compensation,  pursuant  to  a  detailed 
statutory  structure.  As  intensive 
conciliation  efforts  are  already  made  by 
the  Department  at  each  stage  of  the 
process,  and  because  the  disputes 
involved  tend  to  be  over  the  application 
of  legal  eligibility  criteria  to  an  agreed 
upon  set  of  facts,  the  Department 
decided  to  narrow  the  broad  scope  of 
the  pilot  effort  by  placing  these 
programs  outside  its  reach. 

Endispute  also  recommended  that 
DOL  take  a  careful  look  at  areas  in 
which  the  Department  is  already  using 
ADR,  such  as  conciliation  efforts  at 
resolving  disputes  in  connection  with 
Executive  Order  11246.  Endispute's 
comments  suggested  that  the  survey 
would  prove  useful  in  identifying 
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organizational  obstacles  to  ADR.  For 
example,  it  commented  that  in  areas 
where  litigation  has  been  the  dominant 
mode  for  resolving  disputes.  ADR  may 
be  perceived  as  reducing  the  scope  of 
litigators’  authority.  The  company 
recommended  that  DOL  consider  using 
consensus-building  processes,  including 
the  use  of  outside  neutrals,  to  overcome 
such  obstacles  and  build  consensus 
around  the  use  of  ADR  techniques.  With 
respect  to  DOL's  ADR  policy,  the 
company  indicated  that  such  a  policy 
should  highlight  and  promote  mediation 
rather  than  arbitration  for  a  number  of 
reasons,  including  the  fact  that  in 
mediation  the  parties  remain  fully  in 
control  of  the  Hnal  outcome.  The  ADR 
policy,  the  company  commented,  should 
avoid  setting  limits  on  the  use  of  these 
techniques,  such  as  a  limitation  on  the 
amount  of  money  in  dispute.  It 
recommended  that  the  policy  should 
include  a  pilot  program  in  which  DOL 
actively  encourages  the  use  of  ADR  in  a 
limited  group  of  cases  and  thereby  gains 
data  on  the  effectiveness  of  these 
techniques.  Finally,  the  company 
commented  that  the  ADR  policy  should 
be  reviewed  and  evaluated  on  a  regular 
basis  and  that  this  evaluation  should 
include  a  methodology  for  comparing 
the  costs  of  ADR  with  the  costs  of 
current  procedures. 

The  Department  agrees  with  most  of 
these  comments  and  believes  the 
regional  pilot  will  address  many  of  these 
recommendations.  The  pilot  is  intended 
to  develop  internal  consensus  on  the  use 
of  ADR  and  to  build  experience  and 
confidence  in  these  techniques.  The  pilot 
will  not  include  the  use  of  arbitration, 
but  will  focus  on  the  technique  of 
mediation.  As  indicated  above,  the  pilot 
encourages  field  staff  in  a  single  region 
to  explore  the  use  of  ADR  in  a  wide 
variety  of  cases.  Finally,  the  pilot  will 
include  a  methodology  for  assessing  the 
effectiveness  of  ADR  and  comparing  its 
costs  with  those  of  traditional 
procedures. 

The  Pension  Rights  Center,  a  non¬ 
profit  organization  working  in  the  area 
of  pension  plan  issues,  commented  that 
the  Department  should  implement  an 
ADR  program  for  resolving  pension 
benefit  claims  disputes  using  the 
resources  of  the  pension  bar  to  serve  as 
neutrals.  Using  a  grant  from  the 
National  Institute  for  Dispute 
Resolution,  the  Center  has  developed  a 
plan  for  an  ERISA  Early  Expert 
Evaluation  program,  a  copy  of  which 
was  included  with  its  comments.  This 
program  would  attempt  to  settle  pension 
benefit  disputes  by  providing  the  parties 
with  a  neutral  expert’s  evaluation  of  the 
relative  merits  of  their  positions  and  the 


likely  outcome  of  litigation.  The  Center’s 
proposal  was  among  the  subjects 
covered  in  a  September  12, 1991  public 
hearing  of  the  Department’s  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans’  Enforcement 
Work  Croup. 

The  Department  appreciates  these 
comments.  However,  the  regional  pilot 
will  focus  only  on  disputes  in  which 
DOL  agencies  currently  have  program 
responsibility. 

In  summary,  the  Department  agrees 
with  the  comments  that  the  use  of 
informal  dispute  resolution  techniques 
may,  at  least  in  some  cases,  result  in 
fairer,  faster  and  more  economical  case 
resolutions.  However,  the  Department 
wants  to  proceed  cautiously  and 
deliberately  in  implementing  ADR  to 
avoid  any  potential  misuse.  Specifically, 
the  Department  intends  to  test  these 
techniques  in  various  programs  and 
types  of  disputes  to  identify  where  ADR 
has  the  greatest  potential  to  produce 
satisfactory  settlements  more  quickly 
and  economically  than  traditional 
procedures  and  litigation.  Once  the  most 
fruitful  program  areas  and  types  of 
cases  are  identified,  the  Department 
intends  to  implement  ADR  on  a  broad 
scale  in  those  areas. 

Alternative  Dispute  Resolution  (ADR) 
Interim  Policy 

The  Department’s  interim  ADR  policy 
is  predicated  on  the  ADR  statute  which 
requires,  among  other  things,  the 
consideration  of  alternative  dispute 
resolution  methods  as  vehicles  for 
avoiding  protracted  administrative 
procedures  and  litigation.  In  adopting  its 
interim  policy  on  ADR,  the  Department 
intends  to  explore  the  use  of  such 
techniques  to  the  extent,  and  only  to  the 
extent,  that  they  can  improve  and 
enhance  the  fairness,  effectiveness  and 
efficiency  of  its  actions. 

It  is  the  Department’s  policy  to 
implement  or  expand  the  use  of  ADR 
techniques  wherever  such  informal 
dispute  resolution  methods  have  a  ' 
likelihood  of  proving  useful.  To  study 
the  potential  impact  of  ADR  generally, 
the  Department  will  initiate  at  least  one 
pilot  study  of  such  techniques,  as 
discussed  below,  in  a  regional  office,  to 
test  the  applicability  and  utility  of  ADR 
in  disputes.  In  addition,  the  Department 
will  continue  to  encourage  its  staff  to 
avail  itself  of  training  in  ADR 
techniques  and  negotiation  skills.  During 
the  course  of  the  regional  pilot,  the  ADR 
Steering  Committee  will  consider  other 
invitations  to  participate  in  an  ADR 
proceeding  by  another  party,  where 
requested  by  a  court  or  other 
adjudicative  authority,  or  where  an 
agency  otherwise  believes  that  there  is 


merit  in  initiating  an  alternative 
approach  to  resolving  a  particular 
dispute  in  which  the  Department  is  a 
party.  With  respect  to  rulemaking 
activity,  the  Department  will  continue  to 
experiment  with  the  use  of  negotiated 
rulemaking. 

The  Department  intends  to  use  the 
regional  pilot  to  meet  its  initial 
responsibilities  under  Executive  Order 
12778,  as  well.  The  Executive  Order 
requires  Federal  litigation  counsel  that 
conduct  or  otherwise  participate  in  civil 
litigation  on  behalf  of  the  United  States 
in  Federal  court — which,  in  the  case  of 
Department  of  Labor  programs,  may 
include  attorneys  in  the  Office  of  the 
Solicitor,  the  Office  of  the  Department's 
Inspector  General,  and  Attorneys  who 
represent  the  Department’s  positions  but 
who  do  not  work  for  the  Department 
(e.g.,  the  U.S.  Attorneys) — to  adhere  to 
certain  guidelines  during  the  conduct  of 
such  litigation  (with  certain  enumerated 
exceptions).  Among  these  guidelines  is 
to  make  reasonable  attempts  to  resolve 
a  dispute  expeditiously  and  properly  (or 
confirm  that  the  referring  agency  has 
done  so)  before  proceeding  to  trial  in 
Federal  court,  including  the  use  of  ADR 
in  appropriate  cases. 

The  regional  pilot  test  of  ADR  does 
not  limit  ADR  use  to  matters  before 
litigation  counsel  for  possible  Federal 
court  adjudication,  but  rather 
contemplates  its  consideration  in  the 
widest  variety  of  disputes  in  which  the 
Department  may  be  involved  and  at  the 
earliest  possible  time  resolution  is 
appropriate  and  feasible,  the  pilot  test 
will  include  cases  of  the  type  covered  by 
the  Executive  Order.  The  Department 
believes  the  pilot  will  provide  its 
litigation  counsel  with  significant  insight 
into  where  ADR  processes  may  be 
appropriate  in  cases  covered  by  the 
Executive  Order.  Those  litigation 
counsel  participating  in  the  pilot  test  in 
Philadelphia  with  respect  to  cases 
covered  by  the  Executive  Order  will  do 
so  in  a  fashion  consistent  with  any  other 
requirements  of  the  Order.  This  interim 
policy  on  ADR  shall  be  considered  as 
part  of  the  Department’s  internal 
guidance  on  implementation  of  the 
Order  pursuant  to  section  4(b)  of  the 
Order. 

The  Department  will  not  use  ADR: 

(1)  Where  statutes  or  regulations 
preclude  the  use  of  such  techniques; 

(2)  Where  the  dispute  is  not  suitable 
for  ADR  on  consideration  of  the  factors 
set  forth  in  5  U.S.C.  582(b); 

(3)  Where  the  responsible  DOL 
program  agency,  in  consultation  with  the 
Office  of  the  Solicitor,  believes  a  dispute 
involves  a  willful  or  criminal  violation 
of  law;  or 
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(4)  Where,  for  any  reason,  the 
responsible  DOL  program  agency,  in 
consultation  with  the  Office  of  the 
Solicitor,  believes  it  is  necessary  or 
preferable  to  proceed  with  traditional 
litigation  in  light  of  the  facts  of  the  case. 

Regional  Pilot  Test  of  ADR 

For  the  reasons  indicated  above,  after 
consulting  with  the  Administrative 
Conference  of  the  United  States  (ACUS) 
and  the  Federal  Mediation  and 
Conciliation  Service  (FMCS),  the 
Department  has  decided  to  conduct  a 
pilot  test  of  ADR  in  the  Philadelphia 
Region.  The  Department  believes  that 
such  a  regional  pilot  test  is  the  best 
possible  means  to  determine  the 
effectiveness  of  ADR  in  resolving 
disputes  arising  within  its  jurisdiction. 

ACUS  and  FMCS  will  provide  training 
for  the  regional  staff  in  the  background 
of  ADR  and  in  mediation  skills,  and  will 
assist  in  developing  plans  for  the  pilot. 
Trained  in-house  mediators  will  be 
available  to  serve  as  neutrals  in 
resolving  disputes  outside  of  their 
program  area  responsibilities.  Each  case 
handled  through  mediation  will  be 
carefully  evaluated  at  its  conclusion  to 
determine  whether  ADR  is  helpful  in  the 
particular  program  and  type  of  dispute 
involved. 

The  Department  has  made  a 
deliberate  decision  not  to  limit  the 
potential  scope  of  the  pilot  by 
constraining  in  advance  types  of  cases 
in  which  ADR  may  be  utilized:  e.g.  type 
of  program,  type  of  case,  seriousness  of 
offense,  or  any  other  such  criteria. 
Rather,  experienced  agency  staff  in  the 
Philadelphia  region  are  being  trained  to 
recognize  the  types  of  disputes  which 
may  be  amenable  to  ADR  processes, 
and  encouraged  to  refer  cases  from  their 
programs  for  consideration  of  possible 
ADR  use.  Thus,  the  Department  hopes  to 
evaluate  ADR’s  utility  as  a  supplement 
to  informal  dispute  resolution  efforts 
already  undertaken  by  DOL  agencies  by 
selecting  cases  from  a  broad  pool  of 
disputes  to  which  the  Department  is  a 
party:  Disputes  over  employer 
obligations  to  pay  particular  wages  and 
restrict  working  hours,  provide  safe  and 
healthful  workplaces,  meet  planned 
benefit  and  affrrmative  active  duties: 
disputes  over  the  obligations  of  imion 
offrcials  to  conduct  their  activities  in 
accordance  with  Federal  law;  disputes 
with  government  contractors;  and 
disputes  among  agency  personnel.  DOL 
agencies  will,  however,  exercise  caution 
to  avoid  the  use  of  ADR  in  those  cases 
for  which  the  Department’s  interim 
policy  precludes  the  use  of  ADR 
techniques.  Moreover,  the  Department 
has  decided  not  to  include  workers' 
compensation  cases  in  the  pilot  for 


various  reasons  peculiar  to  the  various 
workers’  compensation  programs 
operated  by  the  Department. 

The  in-house  mediators  will  not  serve 
as  decision-makers,  but  will  serve  to 
facilitate  settlement  negotiations 
between  the  parties.  No  DOL  employee 
who  serves  as  a  mediator  in  a  particular 
dispute  may  participate  in  any  way  in 
any  subsequent  further  action  or 
litigation  over  that  dispute,  absent  the 
agreement  of  the  parties  or  an  order  of  a 
court.  Specifically,  the  mediator  will  be 
required  to  recuse  himself  or  herself 
from  any  meetings,  discussions 
recommendations,  or  decisions  about 
any  subsequent  action  in  the  dispute. 

An  important  consideration  in  ADR  is 
to  assure  that  the  designated 
representatives  of  the  parties  will  have 
full  authority  to  settle  the  dispute 
without  extensive  supervisory  review  or 
concurrence.  No  DOL  staff  who 
represent  the  Department  in  such 
proceedings  shall  be  subject  to  any 
adverse  whatsoever,  including  any 
adverse  performance  evaluation,  based 
solely  or  in  part  on  the  outcome  of 
settlement  negotiations  entered  into 
under  this  pilot  test. 

Outside  parties  in  ^e  Philadelphia 
Region  who  are  involved  in  disputes 
wi^  the  Department  (e.g.,  contract 
disputes,  grant  disputes,  or  enforcement 
actions)  may  be  offered,  solely  at  the 
DOL  program  agency’s  discretion,  the 
opportunity  to  submit  the  dispute  to 
mediation.  In  addition,  such  parties  may 
request  such  an  opportunity  to  try 
mediation. 

If  an  outside  party  to  a  dispute  wishes 
to  try  mediation  but  does  not  want  to 
use  a  DOL  employee  as  mediator,  the 
DOL  agency  may  offer,  at  its  own 
discretion,  the  opportunity  to  submit  the 
dispute  to  another  mediator  (public  or 
private).  In  no  event  will  the  DOL 
agency  agree  to  the  use  of  such  an 
outside  mediator  unless  the  costs  are 
shred  equally  with  the  outside  party. 

The  agreement  to  participate  in 
mediation  shall  not  constitute  a  waiver 
of  any  party’s  statutory  or  regulatory 
right  to  an  administrative  proceeding  or 
coiul  action.  However,  to  the  extent 
permitted  by  law,  DOL  agencies  are 
authorized  to  enter  into  agreements  to 
waive  filing  deadlines  for  appeals  by  an 
outside  party,  or  to  obtain  the  voluntary 
waiver  by  an  outside  party  of  any 
statute  of  limitations,  for  the  duration  of 
the  mediation  procedure. 

After  an  adequate  number  of  cases 
have  been  mediated,  the  pilot  will  be 
evaluated  and  decisions  will  be  made 
about  whether  to  modify  how  ADR  is 
used,  imdertake  new  pilot  projects, 
extend  the  use  of  the  ADR  in  some  form 


throughout  the  DepartmenL  or  abandon 
it  use. 

Negotiated  Rulemaking 

It  is  the  Department's  policy  to 
continue  to  experiment  with  the  use  of 
negotiated  rulemaking  wherever  such  a 
process  has  the  potential  to  result  in  a 
rule  which  is  more  technically  accurate, 
clear  and  specific,  and  less  likely  to  be 
challenged  in  litigation  by  interested 
parties  than  a  rule  produced  by 
traditional  notice  and  comment 
procedures. 

Proponents  of  the  negotiated 
rulemaking  process  recognize  that  it 
takes  a  substantial  initial  investment  of 
time  and  resources  by  the  agency  and 
by  interested  parties.  Therefore,  the 
Department  will  only  use  negotiated 
rulemaking  for  regulations  where  such 
time  and  resource  investment  (public 
and  private)  is  expected  to  be  prudent 
and  efficient.  An  important  factor  in  this 
determination  will  be  an  analysis  by  an 
independent  convenor  of  whether 
representatives  of  all  parties  who  are 
likely  to  assert  an  interest  in  the  subject 
of  the  negotiation  effort,  including  the 
appropriate  representatives  of  the 
government,  appear  to  have  access  to 
adequate  resources  to  sustain  the 
required  level  of  participation  in  the 
negotiation  effort. 

To  assist  it  in  such  analysis,  the 
Department  will  make  efforts  to  use 
conveners  with  special  skills  in 
negotiated  rulemaking  and  mediators 
with  special  skills  in  the  technical 
aspects  of  the  particular  rule  that  may 
be  involved.  The  Department  will  rely 
on  the  expertise  of  the  Administrative 
Conference  of  the  United  States  and  the 
experience  of  other  agencies  in  assisting 
it  to  develop  appropriate  mechanisms  in 
this  regard. 

A  more  articulated  policy  on  the  use 
of  negotiated  rulemaking  will  be  issued 
at  a  later  date. 

Further  Policy  Development 

The  Department  intends  to  closely 
evaluate  the  results  of  its  pilot  project 
and  other  ADR  activities  under  this 
interim  policy  prior  to  nationwide 
implementation.  Suggestions  on  the 
implementation  of  Department’s  interim 
ADR  policy,  particularly  from  those  who 
participate  in  or  are  affected  by 
activities  undertaken  pursuant  to  this 
interim  policy,  are  welcome. 

Suggestions  on  negotiated  rulemaking 
should  be  directed  to  Marshall ).  Breger, 
Solicitor  of  Labor,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Suggestions  on 
the  Philadelphia  pilot  project  and  other 
aspects  of  ADR  should  be  directed  to 
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Nancy  Risque  Rohrbach.  Assistant 
Secretary  for  Policy,  U.S.  Department  of 
Labor,  at  the  same  address. 

Signed  at  Washington,  DC.  this  25th  day  of 
February  1992. 

Lynn  Martin, 

Secretary  of  Labor. 

[FR  Doa  92-4629  Filed  2-27-92:  8:45  am] 
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